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The school directors probably didn't want to violate the Sunshine Act on September 20, 2021.  But due to faulty legal advice or a general insensitivity to the public’s right to participate in school governance they did violate the law three times.  In the future please be aware of the public's right to know about and hold you accountable for your actions as required by the Sunshine Act.

Background
The Lower Merion School District wanted to install lights on Arnold Field and submitted a land development plan to the township to do so on April 24, 2020.   On September 14, 2021 the Zoning Hearing Board rejected the district's land development plans by ruling, "... the Light Towers ....are prohibited by the Zoning Code at Arnold Field at the heights proposed by the LMSD."  Six days later on September 20th the school board met in executive session to discuss "land development litigation" almost certainly referring to the Arnold Field plan.  In response to the Zoning Hearing Board's rejection, the board proceeded with a two prong strategy.  One, on September 29, 2021 the board submitted a second land development plan demolishing the field house and removing the roof from the press box in an effort to fit the 80 foot light towers into the zoning code.  Two, on October 13, 2021 the school board filed three appeals in Common Pleas Court seeking to overturn the Zoning Hearing Board’s September 14, 2021 ruling regarding Arnold Field lighting

Sunshine Act Violations
1) The public was informed the board met in executive session on September 20th.  According to attorney Ken Roos, “The board met in executive session prior to this meeting tonight September 20th to discuss among other things land development litigation and the other items were information session only.”  This incomplete explanation is the first Sunshine Act violation.  While it is perfectly legal to meet in executive session to discuss litigation, the board neglected, as required by law, to publicly announce the subject of the litigation, the parties involved, the court and the case number.  Further, the board was required to reveal the subject of the "information session".  As the Commonwealth Court ruled, "When a board chairman tells a citizen he may not hear the board discuss certain business, he is taking liberties with the rights of that citizen, and the reason given for this interference must be genuine and meaningful, and one the citizen can understand. To permit generalized fluff would frustrate the very purpose of the Act."  Roos' announcement of "land development litigation" and “information session" was "fluff".

Here is what Solicitor Roos should have said:  The board met in executive session to discuss the September 14, 2021 adverse ruling by the township Zoning Hearing Board regarding three appeals, (Nos.4516, 4517 and 4518) brought by the Wynnewood Civic Association related to the Tentative Sketch Land Development Application submitted by Lower Merion School District for the construction of improvements including stadium lights on Arnold Field.”  The information session involved a two part strategy presented by attorney Fred Fromhold to obtain zoning approval for lights at Arnold Field.

2) The creation of the second land development plan submitted on September 29th required the expenditure of thousands of dollars in fees from outside firms.   Emails obtained via a Right to Know request reveal LMSD Director of Operations James Lill coordinating the creation and submission of the second land development plan by the engineering firm Chester Valley Engineers and the law firm Fromhold Jaffe Adams & Jun starting on September 22nd. (less than 48  hours after the executive session on September 20th).  A close examination of school board minutes shows neither public discussion of a second land development plan nor any contract for Chester Valley Engineers or Fromhold Jaffe Adams & Jun.  While it is impossible to know whether board approval for the new plan in secret session was accomplished by a formal vote, a nod of the head or tacit approval, the result was the same - the board took official action to employ the services of two outside firms in violation of the Sunshine Act that requires all official action to be taken in open session.  The reason that all action must be done in open session is simple. The public is entitled to know about and comment on school board actions.  The board should have voted on a motion in open session to create a new development plan and appropriate funds to do so before Director of Operation Lill began acting on the plan.  

3) The three appeals filed in Common Pleas Court on October 13, 2021 required the expenditure of thousands of dollars for the legal services of Fromhold Jaffe Adams & Jun.  A close examination of school board minutes shows no public discussion of an appeal nor any contract with Fromhold Jaffe Adams & Jun.   While it is impossible to know whether board approval for the plan in secret session was accomplished by a formal vote, a nod of the head or tacit approval, the result was the same - the board took official action to employ the services of Fromhold Jaffe Adams & Jun in violation of the Sunshine Act that requires all official action to be taken in open session.  The reason that all action must be done in open session is simple. The public is entitled to know about and comment on school board actions.  The board should have voted on a motion in open session to file three appeals and appropriate funds to do so before contacting a legal firm.  

The Result
The board took two actions in secret requiring the expenditure of thousands of dollars to further their desire to install stadium light at Arnold Field.  The board defeated the basic intent of the Sunshine Act by denying the public’s ability to know what actions the board was taking and denied the public a chance to comment thereon before the actions were taken.  The only way the public found out about the new land development plan was from the township and the only way the public found out about the appeals was from the Wynnewood Civic Association.    So much for transparency.   What other actions has the board taken in secret session that have yet to see the light of day? 

Questions Answered
Q: Why wait so long to complain?  These alleged violations took place last September.
A: It takes time to piece together a series of actions done in secret.  Right to Know requests seeking records typically take 5 weeks.  

Q: Why complain as the alleged violations involved the old board?
A: The current board has 4 members that participated in the September 20th secret session including the current president.

Q: Why not file a complaint in Common Pleas Court as allowed by the Sunshine Act.
A: The cost and time to file a complaint in court is high and the penalty for violating the Sunshine Act is minuscule.  The best path forward is to shame the board into compliance with the Sunshine Act.

Regards,

Keith Knauss
1/31/22
